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P-R-0-C-E-E-D-I-N-G-S

(9:04 a.m.)

CHAIRMAN VAN LOON: Well, good morning

everyone. We'e especiallypleasedto have this air

conditionedhospitality this morning given what we'e

understanding may be a record break temperature

outside. So glad to be here.

Welcome. We'e pleasedto have you with

us this morning.

10 Let me ask if counsel initially whether

there are any proceduraland administrativematters.

If not, we'l hear from our witness.

13 MR. GARRETT: Let me just report, Your

Honor, that we reachedagreementon Mr. Greenstein,

the other Mr. Greensteinas to the wording of the

affidavits.

17 CHAIRMAN VAN LOON: Excellent.

18

19

MR. GARRETT: And they are being checked

over and executed, and we should have them on file
20 this afternoonsometime.

21 And we also reachedwith Mr. Greensteinas

22 to the portionsof the transcriptthat could be shared
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with Mr. Marks.

CHAIRMAN VAN LOON: Oh, good. So the

panel could expect to have affidavits in hand sometime

after the lunch break?

MR. GARRETT: I'm shooting for that, Your

Honor. They just -- I think they'eall been typed up

now in final form and they should be executed.

CHAIRMAN VAN LOON: Uh— huh.

MR. GARRETT: And I think everybody is in

10 town and available to sign them.

CHAIRMAN VAN LOON: In that case, we'e

12 pleasedto welcome you to be with us this morning.

13 Let me ask you initially, please, to raiseyour right

14 hand to be sworn in by our court reporter.

15 And I believe, Mr. Garrett, you have some

16 direct.

17 MR. GARRETT: Yes, I do, Mr. Chairman.

18 Before I do, let me just hand out copies

19 of the slides that Mr. Schink will be using.

20 I believe we can start in open session,

21 but at some point we will need to move into restricted

22 session.
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Whereupon,

GEORGE R. SCHINK

was called as a witnessby Counselby RIAA and having

been first duly sworn, assumedthe witness standand

was examinedand testified as follows:

DIRECT EXAMINATION

BY MR. GARRETT:

Dr. Schink, would you stateand spell your

name for the record, please?

10 My name is George R. Schink. Last name

is spelledS-C-H-I-N-K.

12 Q What is your current position?

My position is Director at a LACG, which

is an economic and financial consulting firm.

Q Briefly describe your educational

16 background?

17 Yes. I was awardeda bachelorof science

18

19

20

degree in economicsat the University of Wisconsin,

Madison and a Ph.D. degree in economics from the

University of Pennsylvaniain Philadelphiain 1971.

21 CHAIRMAN VAN LOON: Let me ask you, too,

22 Dr. Schink, if you could make efforts to keep your
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voice up becausethe panel and the people in the back

of the room and the court reporter. We'e all

interestedin what you have to say.

THE WITNESS: I will try to do so.

CHAIRMAN VAN LOON: Thank you.

BY MR. GARRETT:

Q You'e had some teachingexperience,Dr.

Schink?

Yes, when I left graduateschool I taught

10 for four years at the University of Maryland at

College Park. During the last threeyears I was there

12 I also was at tbe Brookings Institution. From there

13 I went to -- ForecastingAssociatesin Philadelphia

14 which at that time was a nonprofit researchgroup.

15 And I stayed there for 16 years and beld various

16 positions, and was senior Vice President for

17 Consulting when I left.
18 I left in 1988 to set up my own firm in

19 conjunctionwith another, and ran that for six years.

20 And then moved to Washington and joined LECG, where

21 I'e been since.

22 Q Okay. Briefly describeyour experience
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with regulatoryeconomic issues?

I'e beeninvolved in regulatoryeconomics

matters for a number of years. My work has included,

among other things, work on both the level of rates

and the relative rates that should be chargedin the

arenas. And I'e worked in electric, and gas, and

pipeline and cable, telecommunication; the whole

gambit of industries.

Q Briefly describeyour experiencewith the

10 music and the media industries?

Yes. I have -- I worked for a number of

12

13

groupswithin the media industry. I'e workedwith the

National Associationof Broadcasters.I'e worked for

an associationof local broadcastersin the first CARP

that dealt with the distribution of cable royalties.

I'e worked for cable companies, and I'e also done

17

18

work for RIAA consultingwith them on mattersrelated

to mechanical rates and also to the rates in this

19 matter.

20 Q Would you briefly describeyour experience

21 with statisticalanalysisand survey evidence?

22 Yes. One of my major fields as a graduate
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studentwas econometrics,which is the applicationof

statisticsto economic data and problems. My thesis

a very detailed statistical analysis. I have been

involved in doing statisticaland econometricresearch

throughout my career. I'e testified on it several

times. And in fact, the issue that I testified on in

the first CARP was of a statisticalnature.

Regardingsurveys, I havebeeninvolved in

10

tbe designof severalsurveysand have interpretedtbe

resultsof the others, and have testified about both

the construction, the results of surveys before

12 regulatorybodies.

13 MR. GARRETT: I offer tbe witness for voir

dire at this point.

15 MR. RICH: A couple of questions.

16 VOIR DIRE

17 BY MR. RICH:

18 Good morning. Is it Dr. Scbink?

19 Yes, well I have a Ph.D., yes.

20 Q Good morning, Dr. Scbink. I'm Mr. Bruce

21 Rich representingServicesEsquire in this proceeding.

22 You'e written and testified extensively
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over the courseof your career, is that right?

That's correct.

Q Can you identify which of your writings

has pertainedto any aspectof the music business?

You mean publishedarticles?

Yes.

I havenot publishedarticleson the music

business.

And can you identify which of your

10 testimony prior to today and the submissionof your

written rebuttal testimony in this proceeding has

12 pertainedto any aspectof the music business?

13 Testimony. I'e testifiedon media issues,

14 not music issues.

15 Q Not music issues?

16 And was your only prior involvement with

respect to the music industry or music licensing

18 advice the consultativerole which you describeat the

19 top of page 2 of your testimonythat is in relation to

20 advisingthe RIAL in mechanicalratenegotiationswith

21 the music publishersregardingphysical recordingsand

22 digital downloads?
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Prior to this matter, yes.

Q Prior to this. And were you retained

approximatelywith respectto this matter?

My first work related to this matter was

with the RIAA before negotiationsstartedwith the

partiesand involved an on again/off again, depending

on issues, as issuesarosebasis since then.

Q And so approximately what time period

would that have entailed?

10 I guess, it's been over two years.

Q And generallywhat has been the natureof

12 the advice which the RIAA has sought from you and

13 which you have provided?

Well, one of the things I did was looked

15 at how royaltieswere done in other markets. And I'e
16 also advised them during negotiations -- or helped

17

18

them understand proposals during the negotiation

process. I helped them evaluateproposalsduring the

19 negotiationprocess.

20 Q And when you sayyou examinedroyalties in

21 other markets, so what markets are you referring to?

22 I think we looked into varying degreesof
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how royalties were calculatedin broadcastradio and

other fields. It's beensome time and I haven't looked

at that result -- the work for some time. But we tried

to look at as many markets or as many areas -- we

tried to look at as many marketsas we could. I can'

rememberexactly how many we looked at at that time.

When you say "we," who is the we?

Myself and my colleaguesat IHCG.

And did you prepareany form of written

10 product or written opinion product in relation to the

consultationsand advice you'e just testified to?

12 There probablywere some memos written. I

13 don't recall at this point.

Q And did you personal author any memos

15 associatedwith that consultation?

16 I probablydid. I can't recall as I stand

here. it's been a while.

18 Q Were you asked at any point to provide

19 testimony in connectionwith the direct phase -- you

20 realizewe have had two phasesof this proceeding,and

21 that this is the rebuttal phase?

22 That's correct. I was not askedbefore.
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MR. GARRETT: When you say "you," are you

referring to LECG or Dr. Schink?

MR. RICH: This witness personally.

MR. GARRETT: Okay.

BY MR. RICH:

Q And the answer is no?

No, I was not asked.

Q And when were you first approachedabout

10

providing the substanceof the testimony which now

appearsas the rebuttal testimony?

Oh, I think probably a month before

12 testimonywas filed, something in that order.

13

14

15

Q Thank you.

MR. RICH: I have nothing for him.

CHAIRMAN VAN LOON: Mr. Garrett?

16 BY MR. GARRETT:

17 Q Dr. Schink, turning to page 2 of your

18

19

written testimony, briefly describe the purpose of

your testimonyhere today?

20 Yes. This panel asked that the RIAA

21 evaluate or examine Professor Jaffe's proposed

22 benchmarkapproachand to make whateveradjustmentit

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



13539

deemedappropriateto that approach. And my testimony

essentiallyrespondsto the panel'srequest.

Q On page 3 of your testimonyyou describe

certain concerns that you have with Dr. Jaffe's

approach, correct?

That's correct.

Let me ask you to turn to the first of

those concernsand briefly describethat?

Professor Jaffe purports to use the

10 broadcast radio musical works license fee as his

benchmark, which is stated in a percentageof net

12 review terms. But insteadof him using the benchmark

13 as it actually has been negotiated in markets, he

14 converts it to a per performance type fee, which I

15 think is inappropriate.

16 So you'e made certain adjustments to

17 that?

18 And in my own analysis I'e made the

19 adjustment to use the license fee as it in fact has

20 been negotiatedin market in percentageterms.

21 All right. Secondly, you talk about the

22 differencesbetweensoundrecordingsandmusicalworks
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as another concernyou had with Dr. Jaffe analysis.

Could you briefly describethat concern?

Yes. ProfessorJaffe assumesthat tbe

appropriatelicense fees for musical works and sound

recordingsare essentiallythe same, that there is no

reasonto charge rates that are different. In fact,

what I have done is to analyze that claim and I have,

in fact, concludedthat there are reasonsfor them to

be different.

10 Q And finally you talk about a downward

promotional benefit adjustment that Dr. Jaffe made,

12 correct?

13 That's correct.

14 Q Could you just briefly describe that

15 matters?

16 Yes. Professor Jaffe claims that the

17 recordcompaniesreceivea greaterpromotionalbenefit

18 from radio play than do the music publishers. And as

19 I describe-- or I analyzed that position. in my study

20 and have concluded that in fact there really is no

21 basis for that adjustment.

22 Q Let me ask you to turn to page 4 of your
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written testimony, Dr. Schink. And beginningon page

4, you have section 3 called the Broadcast Radio

Musical Works Benchmark, correct?

That's correct.

Q Would you describe briefly what the

purposeof this section is?

Well, the purpose of the section is, in

fact, to demonstratethat what I refer to as the

10

metric, the way the licenseeis measuredmattersand

that the license fee that Professor Jaffe uses a

benchmark is stated in percentage terms and was

negotiated in that market in percentageterms, and

therefore it's appropriateto keep it in those terms

if you'e going to use it as a benchmark.

16

17

18

19

And secondly, that the metric matters in

the sensethat the results producedon the basis of

the percentagelicense fee differ from thoseproduced

using the per performancefee substantially. There'

no stable relationshipbetweenthe two.

20 Q All right. In the paragraphs9 to 11 you

21 talk about the musicalworks licensefees in the radio

22 broadcastingarena, correct?
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That's correct.

And let me just ask you to briefly

explain. First of all, you talk about a blanket fee.

Dr. Jaffe in his analysisused blanket license fees,

correct?

That's correct. He based his per

performancelicensefeessolely on blanket licensefee

results.

Q Okay. And thoseblanket licensefeeswere

10 calculatedpursuant to agreementsthat the PROs had

with the radio broadcasters,correct?

12 Yes, they were. The PROs negotiatedwith

13 the broadcastersand negotiatedpercentof net revenue

type licenses. And certainly I'm not aware of any

15 licensesthat are negotiatedby them in other terms,

16 and certainly I'e seennone in the year 2000, which

17 is the year that Dr. Jaffe does his analysis.

18 Q All right. Let me ask you to turn to your

19 first slide, and you show there, do you not, the

20 different blanket license fees chargedby the PROs?

21 Yes, I do. These are taken from the

22 actual agreementsthat were in place in the year 2000.
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The ASCAP fee is 1.615 percent. The BMI fee is 1.605

percentof net revenues.

I have estimateda percentof revenuefee

for SESAC basedon their shareof the catalogueof .1

percent.

The total of thesethree is 3.32 percent.

And that's what a radio station would pay of net

revenuesunder a blanket license.

Now, ProfessorJaffe takes the blanket

10 well, he takes the actual royalty fees paid by a

certain number of radio stations and converts those

12 into a per performanceroyalty rate, correct?

13 That's correct.

14 Q Okay. And you believe that that's an.

15 appropriateapproach?

16 It's inappropriate,yes.

Q Why is it inappropriate?

18

19

20

ARBITRATOR VON KANN: Can we just stop for

one secondon. that. Why did you have to estimatethe

SESAC percentage?Is that information that there'sno

21 way to find out exactly what the SESAC percentage

22 actually is?
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THE WITNESS: The SESAC licensesare not

specifically in percentage form. They have a

complicatedschedulebasedon the maximum advertising

rate per hour and the size of the market. So in other

words, the more advertisingrevenuesthe stationgets

the higher the rate they pay and the bigger the market

is in the higher the rate they pay. So they have a

multiple page schedule.

It functions somethinglike a -- you know,

10 it implicitly works something like a percentage

license becausebigger markets have more revenues.

12 And the higher you chargeper advertisingminute, the

13 more revenue you'l get. So it's like a percentage

14 revenue in terms of its effect, but it's actually a

15 lengthy schedule of annual based on your maximum

16 advertisingrate and your size of your market.

17 So, this was estimated based on their

18 share of the catalogue. It's essentially they'e
19 about three percent of the catalogueand in essence

20 I'e assumedthat their averagerate is the same as

21 the averagefor ASCAP and BMI.

22 ARBITRATOR VON KAHN: Okay. And secondly,
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and if you'e going to get this later, fine, I

understandyou'e about to explain why you don'

believe it's appropriate to convert from this

percentageof revenue metric to a per performance

metric. Before we get to that, I want to try to

rememberwhetherare thesepercentagefigures that you

have startedwith the samepercentagefigures that Dr.

Jaffe has startedwith? My recollection is that it'
in the ballpark, but I can't recall it. Does he agree

10 that it is exactly 3.32 percent or has he got a

different starting number?

12 THE WITNESS: He never estimateda value

13 for SESAC. In his rebuttal I think he talks about

14 numbers for this -- for the webcastermarket in the

15 range of 3'ercent and -- he doesn't present a

16 specific number. He does cite the ASCAP and BMI rates

17 I have here. He estimates-- he does include SESAC

18 license fees in his calculations, but he never

19 actually converts it to a percentage.

20 So, we agree in ASCAP and BMI, he never

21 estimatedwhat implied percentagerate for SESAC.

22 ARBITRATOR QULIN: He looks at absolute
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numbers?

THE WITNESS: He looked at absolute

numberspaid including SESAC, he doesn'

MR. RICH: Yes. I think inadvertently

that's a little misleading to suggestthat we agree,

meaning Jaffe agreeson those percentages.He never

speaks in. terms of the percentages.

ARBITRATOR VON KANN: He does it in terms

of total revenueas opposedas to thesepercentagesor

10 license fees paid?

THE WITNESS: Well, he does cite the ASCAP

12 and BMI fees, at least -- I think somewhere in his

13 testimony as being thesepercentage.I think in the

14 footnote, at least. But he does work in his analysis

15 with actual fee data

16 ARBITRATOR VON KAKK: Okay. Thank you.

BY MR. GARRETT:

18 Before we talk about why it was

19 inappropriatefor him to convertpercentageof revenue

20 fees into per performancefees, let me ask you about

21 another form of license that ASCAP and BMI offer.

22 That's the per program license.
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That's correct.

Q All right. And you provide -- let me ask

you to go to the next slide.

And can you explain what per program

license fee is?

The per program license fee is used for

radio stationsthat, in fact, play -- have some music

programmingand some not music programming. In other

words, music programming is part of but not the

10 entirety of their broadcastproduct.

And generally it's a smaller portion of

12 their overall program offerings, correct?

13 It's generallyless thanhalf, I think, as

14 I recall.

15 Q You have up on the slide there program

16 fees. Those are the per program fees chargedby who?

17 By ASCAP. I didn't note that these are

18 the -- the BMI fees are similar but these are

19 specifically the ASCAP fees for illustration.

20 Can you just describewhat the fee is on

21 a per programbasis?

22 Yes, the fee applies only to -- and the
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estimated revenues that were generatingduring the

hours when music played. The fee of -- there'sa fee

scheduleof 4.22 percent for the first ten percentof

hours in which music played, weightedhours actually.

And then 2.135 percent thereafter, which is

substantiallyhigher than a 1.615 percentchargedby

ASCAP under the blanket rate.

10

Secondly, they have what they call

incidental music use fee, which covers the use of

music in the other parts of their broadcasting. And

that is a .24 percentof all net revenue,which is

essentiallyit's on top of the two fee -- per program

fees.

And you discusson page 5 of your written

testimony in footnote 2 the per program license fees,

correct?

17 That's correct.

18 Q And you talk about the relevancefor the

19 webcastingarenahere, correct?

20 That's correct.

21 Q Could you just briefly describewhat point

22 you were making there?
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Well, a numberof the webcastersare like

the radio stations that, in fact, would us the per

program fee in the sensethat the DMCA streamingis a

part of what they offer, but they offer other things

to attract visitors, just as these radio stations

offer music and other things to attract listeners.

And for webcastersof that sort I think

the appropriate -- it would be more appropriateto

start with the per program license fees in the

10 broadcast radio arena and then -- and do the

conversion-- or if you were going to do a benchmark

12

13

based on radio, you would for those type of

webcasters,you should start with the per program

rates.

15 Q Okay.

16 ARBITRATOR VON KANN: Why is that?

17

18

THE WITNESS: Well, ProfessorJaffe says

we should look to radio broadcasting arena to

19 determine a benchmark and then move it over

20 appropriatelyto the webcastingarena.

21 Now, there are some webcastersthat are

22 like sort of the all music radios, the pure DMCA
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streamersfor which the blanket licenseapproachwould

be appropriate. There also are a substantialnumber

of webcasterswho are more like the stationswho would

use the per program license, becauseonly a part of

their revenuesare attributableto music programming.

These webcastersonly a part of their revenuestream

is due to DMS streaming.

In ProfessorJaffe's benchmark -- under

ProfessorJaffe'sbenchmarkthe percentageapplied to

10 the revenuesthat were attributableto music would be

higher for thosewho only use music part of the time.

12 So if you'e going to try to do

13 comparables in both markets, you'd want to have a

14

15

blanket rate and a per programrate; apply the blanket

rate to the pure streamersand apply the per program

16 rate to those who have a mixed revenuestream.

17 CHAIRMAN VAN LOON: Dr. Schink, your

18 footnote 2 says that theseapply where a substantial

19 part of the net advertising revenue is unrelatedto

20 music play. And is there a bright line test for

21 substantialpart, a number; 50 percent or anything

22 like that, or how do they determine?
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THE WITNESS: Any radio station can. elect

to either take a per program or blanket license and

they'l take the one that, obviously, will allow them

to pay lesserrevenues. The break even point -- it'
somethingover more -- somethingover 50 percentmusic

broadcastingI think you'd switch over. I haven'tdone

the calculationprecisely, but at some point it would

become cheaperto go to a blanket license and radio

stationswould do so.

10 So, I think they would calculatewhat they

would pay under both licenses,and pick the one under

12 which they'd pay less, which is fairly logical.

13 BY MR. GARRETT:

Q Dr. Schink, let me ask you to move to the

15 next slide. And just so we'e also clear on the

16 record here, Dr. Schink, you'e not urging the panel

17 here to use as a benchmarkanything related to radio

18 payments, are you?

19 No, I'm not advocating using a radio

20

21

benchmark. I think there are significant differences
)

betweenthe markets and the use of a radio benchmark

22 is troublesomebecauseof the differencesbetweenthe
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webcastingand broadcastingarena. And I think the

differencesare such that it's not the way to go.

On the other hand, if you are going -- you

know, if they were to choose to go that way, I think

there are many problems with Professor Jaffe's

analysis that have to be addressed.

So you'e here to make the adjustments

that the panel rectuestedthat we make?

That's correct.

10 Q All right. You were going to talk a few

minutes ago about why it was inappropriate for Dr.

12 Jaffe to convert the percentagerevenuefees into per

13 performance fees. Could you just briefly describe

14 your reasonsfor that conclusion?

15 Yes. I think maybe the most important one

16 is when you'e going to use a benchmark, you should

17 use the benchmarkas it actually exists.

18 In the radio broadcastmarket the license

19 fee arrangementsthat are negotiated between the

20 performing rights organizations -- the performance

21 rights organizations, the ASCAPs, BMI, particularly

22 and the broadcastersare negotiated.in percentageof
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net revenue terms.

And so ProfessorJaffe's benchmark, the

benchmark that's -- the benchmark market uses

percentage of net revenue type licenses. They

certainly do not now use, and I'm not aware of them

ever having used, a per performancetype license fee.

In fact, I'e been told by people who have worked and

consulted for ASCAP and BMI that they'e opposedto

it. Are strongly opposedto it.
10 So if you'e going to use the benchmark,

you shoulduse the benchmarkas the partieswithin the

market have negotiated,not convert it to somethingof

13 your own creationwhich you purport to be the same.

14 The second problem with this or second

15 issue is that they aren't the same. The percentageof

16 net revenue license approach and ProfessorJaffe'7

proposedper performanceratesdo not producethe same

18 resul'ts.

19 Q Let me ask you to turn to your appendixA.

20 And you describe in greaterdetail in appendixA the

21 point that you were just making, correct, Dr. Schink?

22 That's correct. It is also described, I
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think in summary form, in paragraph15 of the text.

Q Well, just very briefly I'm going to ask

you to explain generallywhat you have in appendixA,

but before I do the data that you have here in

appendi~A or the data that you rely upon in appendix

A was data that was contained originally in Dr.

Jaffe'sdirect testimony in this case?

These are the data that Dr. Jaffe

10

collectedfrom approximately900 non-randomlyselected

radio stations who were operating under blanket

licenses that he used to calculate his revenue per

listener hour and listener song results. And these

were the data that in fact had beenused in his direct

testimony.

Q All right. And you'eaware, areyou not,

16

17

that Dr. Jaffe has made changes in his rebuttal

testimony to certainof that data?

18 Yes, he'smaderevisionsand fixed errors,

19 I guess, and added some additional data.

20 Q All right. And have you had the

21 opportunity to analyze the new data?

22 Yes, I have.
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Q Does that new data in any way effect the

conclusionsthat you reachhere in appendixA?

No, the conclusionsthat the two methods,

that the percentageof net revenuemethod and the per

performancemethods produce substantiallydifferent

resultsholds up fully in using the new data.

Q Okay. But I take it that when you use the

new data there are some, at least, minor changesin

the specific numbers containedhere in appendix A,

10 correct?

There are.

12 Q And those changes in the numbers do not

13 effect your overall conclusions?

14 That's correct.

15 Q Could you just briefly describe the

16 information that you have in appendix.A?

17 Well, basically what -- I think if we

18 could turn or take a look at tablesA2 and A3 in the

19

20

21

22

appendix, which basically show the range of result

that you obtain for license fees, for the actual

licensefeespaid relative to the averageswithin each

group. And what I show in table A2, this is on the
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per listener hour; I show tbe average fee for all

formats and then I calculatethe averagefee paid for

the different formats. And then just show the range

from low to high of actual fees paid by the radio

stations contained in this group basedon Dr. Jaffe

data.

And for all of them the range is described

on page 4. It goes from .03 cents per listenerhour

on the bottom to almost a penny on the top. And bis

10 averageis .22 centsper listenerhour. So you get a

substantialrange of results. And the same holds up

12 if you look at A3 with the calculationsdone on a per

13 listener song format.

14 Now, the other thing that I'e done in ber

15 is to look at -- if you look at -- go back to A2. If

16 you look at tbe averagevalues across formats there,

17 they'enot -- you know, they vary up and down. And

18 that led me to ask tbe questionwell are the average

19 license fees paid per listener hour tbe same or are

20 they different. And table A4 shows that for most of

21 tbe cases, for 8 of the 10 casesin listenerhour and

22 7 of the 10 casesin per listener song the averageis
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the averagefee per listenerhour in a given format

is statisticallydifferent from that in all the other

formats. So there's no consistent average across

formats.

And in table A5 and A6 what I look at is

the differencebetween

CHAIRMAN VAN LOON: Dr. Schink?

THE WITNESS: Yes. I'm sorry.

CHAI RMAN VAN LOON: Well, I'm sorry.

10 Before you go on to 5, you just said that the average

varies sufficiently so that there's no consistent

12 number. If you look at the chart at A2 I suppose

13 compared to -- if you draw a line connecting the

averages, it's certainly a straighter line, less

15 variation than looking at the others.

16 How much variation would be allowable on

17 that averageline that would enableyou to say that is

18 steadyand varying? I mean, what's your test of how

19 far above and below?

20 THE WITNESS: The test is based on the

21 variability about that mean you see. In other words,

22 how much variance is there around that mean.
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So in essencethe test that is shown on A4

was what's called a T-test. And what that does is it
comparesthe difference -- looks at the difference in

10

the means relative to the variability of the data

aroundthat mean. So the greatervariability there is

in the data, in essence,the farther apart the means

have to be to be consideredstatisticallydifferent.

So you got a lot of variance in the data, the means

have to be further apart for you to consider them to

be statisticallydifferent.

CHAIRMAN VAN LOON: I understandthat.

But what I'm trying to ask is what the number is?

ARBITRATOR VON KANN: How much is too

14 much?

CHAIRMAN VAN LOON: Yes. I mean, if the

maximumvariation therewas plus or minus one percent,

17 would that be consistent? But if it's plus or minus

18 11 percent, then it's not? I mean

19 THE WITNESS: Well, I can do that better.

20 It's actually kind of hard to -- I could do the

21 calculation, but I haven't done it. It's not

22 something I can do easily as I sit here.
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But we'e talking differences of, oh,

let's see. You have differenceshere as big as almost

.1 cent in a variation you see. So, and then some of

thesedifferencescan be fairly big.

MR. RICH: Could the witnesspoint out for

tbe recordwhere that variation of .1 cent appearson

A4?

10

12

13

14

15

THE WITNESS: Take a look at Spanish, it'
.15 versus .22. I guessit's just .07. I roundedup

generously. I mean that difference is statistically
significant different.

ARBITRATOR VON KANN: Just to follow up,

I think I may be a little confused or not fully

understandingthe column marked significanceof mean

in equality. I thought what that was saying, but I

think now I'm wrong, is that in each of these

17

18

different categoriesthere's that much variation of

the mean. But I think as I look it a bit more, that'

19 not correct.

20 THE WITNESS: No. That is the

21

22

significanceof the test. The lower that number, the

greater confidenceyou have that the two means are
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different. And usually the cut off I'e usedyou have

to have, you know, 5 percent or lower probability.

It's a probability that in fact of

incorrectly rejecting tbe hypothesis that the two

means are the same. So there's only a 5 percent

chance. In the real world the meanscould be the same

given the data that I have.

ARBITHATOR VON KANN: What are the two

means that you'e talking about?

10 THE WITNESS: In table 4 it's the mean for

a given format versus a means for all other formats.

12 ARBITRATOR VON K%5K: Ah. So it's tbe

13 mean of all versus tbe mean of a specific category?

14 THE WITNESS: All other.

15 ARBITRATOR VON KANN: Or all other?

16 THE WITNESS: It's Spanish versus

everything but Spanish. So the data for the one

18 you'e testing isn't in tbe other group.

19 CHAIRMAN VAN LOON: You said just a minute

20 ago that you look at sort of 5 percentas the ceiling.

21 You want to be 5 percent or less.

22 If you look at the last column on tbe per
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listener song, there you'e got all one percentson

nonsignificant.

THE WITNESS: One percent says there'

only a one percent chance that I could incorrectly

reject that. One percent is even strongertest. The

lower the number, the more confidence I have that the

two means are in fact different.

CHAIRMAN VAN LOON: Oh, oh. So it's a

double negativeessentially?

10 THE WITNESS: Yes, that's a double

negative.

12 CHAIRMAN VAN LOON: So put anotherway, a

13 one percent here means you'e sort of 99 percent

confident that they'e
15 THE WITNESS: They'e different.

16 CHAI RMAN VAN LOON: That they'e
17 different.

18 THE WITNESS: And a 5 percentsays I'm 95

19 percent sure they'e -- that they'edifferent.

20

21

ARBITRATOR GULIN: I guess I'm missing

somethingmaybe. Why is it so important that the mean

22 of a particular format be exactly the same as the mean
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for all formats? It would be almost incredible to

think that the meanswould not vary between formats.

The questionis what is the mean for all the formats,

and is that a fairly representativemean? I guess

that goes to the questionthat the Chair was asking.

THE WITNESS: Well, the mean for the all

others is roughly equal to the overall mean. If you

exclude one format, it doesn't change it
significantly.

10 What thesetestsshow is that in fact, you

know, on average the means are not the same across

15

performance. The reasonfor doing this, the purpose

of this, ProfessorJaffe says I can computeone number

and. it's going to be a reasonablefit for everything.

And what I'e tried to show here is it's not even a

reasonablefit across different formats. That, in

17 fact, the rate that's actually -- the averagerate

18

19

20

that'sactually paid in the radio broadcastingarena

where the rates are actually calculated using

percentages,vary significantly across formats. So

21 it's not even a good approximationon averageacross

22 the dif ferent formats.
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10

12

13

Now I did this arguing becausethere are

going to be differencesin format also in webcasting.

And if, you know, the argument being if you have a

different mean, say, for one type of format in radio,

you'd have to try to define a comparable format in

webcasting. And this gets hopelesslycomplicatedby

doing that.

So he essentiallyargues that one size

fits all. And I'm arguing that that his own data

suggeststhat one size doesn't in fact fit all.
ARBITRATOR VON KANN: Is anotherway of

saying that that his per -- I don't what he calls it.
I forgot it.

THE WITNESS: Per listenerhour.

15 ARBITRATOR VON KANN: Per listener hour

16

17

18

metric doesnot actually tell yo accuratelywhat most

Spanishmusic stationsplay, becausethey'eoff the

mean this way and it doesn't exactly tell you

19 accuratelywhat most -- I don't know, some other,

20 adult--

21 THE WITNESS: Yes.

22 ARBITRATOR VON KANN: Becausethey'eoff
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